IN THE MATTER OF LI CENSE NO. 282855 MERCHANT MARI NER S DOCUNMENTS
| ssued to: Joe V. GOULART

DECI SI ON ON APPEAL
UNI TED STATES COAST GUARD

1858
Joe V. GOULART
SUPPLEMENTARY ORDER

Pursuant to Order EM 25 of the National Transportation Safety
Board, served on 1 August 1972, the Order in this case is AMENDED
to read as foll ows:

"That your License No. 282855 and all other licenses and
docunments are suspended for three nonths. The period of
suspensi on ordered includes any period of tinme during which
you have actually been deprived of your |icense and docunents
since 1 July 1970."

C. R BENDER
Admral, U S. Coast Cuard
Conmmandant

Si gned at Washington, D.C., this 21st day of Septenber 1972.



IN THE MATTER OF LI CENSE NO. 282855 MERCHANT MARI NER S DOCUMENT
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Joe V. GOULART

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1858
Joe V. GOULART

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 1 July 1970, an Exam ner of the United States
Coast CGuard at San Diego, California, revoked Appellant's |icense
upon finding him guilty of violation of a statute. The
specification found proved alleges that while serving as naster on
board the fishing vessel H GH SEAS under authority of the |icense
above captioned, from on or about 30 Decenber 1969 to 10 March
1970, Appellant did wongfully enploy or engage to performduties
of mate aboard H GH SEAS, a fishing vessel of 367 gross tons, a
person or persons not licensed to performsuch duties in violation
of RS. 4438a (46 U.S.C. 224a) for a fishing voyage on the high
seas which began and ended at San Di ego, California.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence docunentary
evi dence and testinony of wtnesses.

I n defense, Appellant offered in evidence the testinony of
W t nesses.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specification had been
proved. The Exam ner then entered an order revoking all docunents
i ssued to Appell ant.

The entire decision was served on 9 July 1970. Appeal was
tinely filed on 1 July 1970. Appeal was perfected on 2 Septenber
1970.



FI NDI NGS OF FACT

On all dates in question, Appellant was serving as master of
the fishing vessel H GH SEAS and acting under authority of his
license while the ship was on voyage on the high seas within the
meani ng of 46 U S.C. 224a.

Al t hough Appellant was master of the vessel for purposes of
the vessel docunentation |aws and for purposes of R S. 4438a (46
U S. C 224a), which requires all masters and nmates aboard vessels
subject to it to be licensed for the purpose of such service, he
had abdi cated, by private agreenent with the owner of the vessel,
all other powers and duties of a master of a vessel. The "fish
captain” had conplete authority to dictate who would be in the
Crew. The "fish captain" occupied the master's quarters on the
vessel. The "fish captain" assigned all persons to their duties.
The "fish captain” told Appellant when and where to performduties,
and what duties to perform

Appel l ant was berthed with the crew of the vessel and was
treated by the "fish captain" as a nenber of the crew who could be
ordered to duties as the "fish captain" w shed.

Nei ther the "fish captain” nor any person in the crew, other
than Appellant, held a license of any kind issued by the Coast
Guard.

Appel l ant never did nore than perform navigational duties, as
call ed upon by the "fish captain,” to direct the vessel from one
pl ace to another. Wen Appell ant was not perform ng such duties on
order, either the "fish captain” or sone other person appointed by
the "fish captain” was in charge of the navigation of H GH SEAS.

Appel l ant was regarded as a "paper master" by all persons
engaged in the operations of the vessel.

Persons not qualified under 46 U S.C. 224a served as mate or
mat es aboard H GH SEAS for the voyage in question.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is urged that there is no substantial evidence to
support the findings of the Exam ner and that the entire proceedi ng
was held contrary to |aw Al t hough Appellant specified four
grounds for appeal he admts that his first two and his second two
are essentially the sane. | so present them
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APPEARANCE: Sul l'ivan, Marinos, Augustine & Delafield, of San
Di ego, California, by Roberts E. Mudruga, Esq.

CPI NI ON
I

Appel l ant's argunent that the Examner's findings are not
based upon substantial evidence is predicated upon undi sputed
testinony that Appellant was told by the owner of the vessel that
he had no voice in the hiring of crewnenbers but would accept
anyone hire by the "fish captain” and that the fish captain was in
control of all operations. Thus, Appellant did not engage or
enpl oy any person in the crew of this vessel, but only obeyed
orders of the "fish captain.”

Al t hough Appell ant does not nention Decision on Appeal No.
1571 in connection with this point, it can be seen that he is
attenpting to make a distinction in that in the earlier case
al t hough the crew had been engaged by the owner, the nenbers were
held to be enployed for certain purposes by the naster, while in
the instant case the crew not only was engaged by the fish captain
but was also, it is urged, for all purposes enployed by the fish
capt ai n. At the hearing, although, not on appeal, Appellant
i ntroduced the term "paper master," meani ng, obviously, a master
who was master for purposes of the docunentation |aws and naster
for the purpose of fulfilling the requirenent of 46 U S.C 224a
that the master nust be |licensed, but was not the master for any
ot her purpose, being nerely a nenber of the crew with the fish
captain being the true master for all those other purposes.

Such a cynical view cannot be accepted froma person |icensed
by the Coast CGuard and purporting to act under authority of his
| icense as master

The evidence clearly shows that Appellant nade a statenent to
the Coast Guard on 29 Decenber 1969, in recording the change of
master of H GH SEAS, that he was in fact the master of that vessel,
replacing one Walter H nds, and that the vessel would not be
enpl oyed in any manner whereby the revenue of the United States
m ght be defrauded. Surely, Appellant could not be heard to argue
that he had abdicated his duties to the fish captain, under a
private agreement with the owner, such that the could not be held
responsible to the United States for an unl awful use of the vessel.
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In another area, although the matter was not raised at the
hearing at all, RS 4391 (46 U S.C 513) requires a naster of a
fishing vessel to make an agreenment in witing with convoy
fisherman enployed on the vessel. Wile the statute also
recogni zes sonme special considerations for the fisheries in
requiring that such agreenents be endorsed or countersigned by the
owner or his agent, the agreenent is between the master and the
fisherman enployed. |In the absence of evidence in the record | can
presune that this |aw was conplied with that Appellant as master
signed an agreenent with his fisherman enpl oyed aboard the vessel.
Legally, they were thus enployed by him Even if it m ght be urged
that the | aw was viol ated and Appellant had not in fact signed such
an agreenment wth his fisherman, he cannot be heard to argue that
his violation of one law justifies his violation of another.

The position of master of a vessel is clearly established in
the body of the |aw of the sea and statutes of the United States
nmerely explicate sonme specific requirements for qualifications for
such a position and for duties to be perforned by a master in areas
not covered by the general |aw of the sea.

Appellant's recorded hinself as master of H GH SEAS both on
the vessel's docunent and on the crew list which he filed for the
voyage. He was in fact the master required by |aw aboard the
vessel . If he chose by private agreenent to abdicate his
authority, so carefully guarded by the courts of the United States,
he did so at the peril of loss of his |license.

As master of H GH SEAS Appel |l ant enpl oyed as mate or mates on
t he vessel persons not qualified for such service under 46 U S. C
224a.

Appel lant's second point is that 46 CFR 157.30-10 exceeds the
authority granted by Congress in 46 U.S.C. 224a and thus the order
in this case is unlawful under the decision in United States v
Silvia, DhCS D Cal. (1967), 272 F. Supp. 46, which is absolutely
di spositive of this case.

Appel | ant acknow edges certain distinguishing marks in the
Silva case (the case against the owner of the vessel), but also
clains that had the master of the vessel in that case been |icensed
he coul d al so have been "charged" instead of the owner. Appellant
used the word "charged" both as to the action brought against the
owner and action which m ght have been brought agai nst the master.
Noting first that the matter of the Silva case was a civil penalty
assessed agai nst the owner, | acknow edge that if the nmaster of the
vessel had been licensed, action could have been taken under R S.
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4450 against his license. But | nust point out that the unlicensed
master of the vessel in the Silva case was anenable to the civi
penalty action as was the owner, because a master, whether
licensed or not, "enploys" nenbers of the crew and thus cones
within the penalty provisions of the statute.

| note that Appellant does not contest the propriety of the
order of revocation if the findings are supportable. This is
under standabl e since it is clear fromthe record that Appellant had
specifically been warned in the past that future service as naster
of a vessel subject to 46 U S.C. 224A wi thout having any |licensed
officers required by the statute would result in loss of his
license.

ORDER

The order of the Exam ner dated at San Diego, California, on
1 July 1970, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Cuard
Conmmandant

Signed at Washington, D.C., this 22nd of Septenber 1971
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